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v. 
  
CITY OF ST. PETE BEACH, FLORIDA, 
BOARD OF ADJUSTMENT, 
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       / 
 
 
Petition for Writ of Certiorari 
from decision of St. Pete Beach 
Board of Adjustment 
 
Paul M. Crochet, Esq. 
Attorney for Petitioners 
 
Andrew Dickman, Esq. 
Attorney for Respondent 
 
David A. Bacon, Esq. 
Christopher S. Furlong, Esq. 
Attorneys for Intervenors 
 
PER CURIAM.  

Petitioners, Craig and Deyton Batchelor, appeal the July 29, 2016 order of the 

Board of Adjustment for the City of St. Pete Beach (“Board”) granting a hardship variance 

to Terry and Amanda Smith (“Applicants”) under Section 3.12, City of St. Pete Beach 

Land Development Code. This Court has jurisdiction pursuant to Florida Rule of Appellate 

Procedure 9.030(c)(1)(C). The Petition for Writ of Certiorari is granted. 
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Statement of Case 

 In April, 2016, Applicants purchased a waterfront property located at 625 80th 

Ave., St. Pete Beach. Petitioners own the adjacent property, positioned to the east of 

Applicants’ lot. The property is zoned for single-family use, and residential docks are 

permitted. Per local land development code, docks may be constructed on the center one 

half of the lot abutting the seawall, and may extend to a maximum distance of one half 

the lot width along the seawall. At the time Applicants purchased the property, it had an 

existing dock which was the maximum allowable length.  

On or about June 20, 2016, Applicants applied for a variance to widen and extend 

the dock an additional 5.5 feet, and sought to include a boat lift. Petitioners objected to 

the granting of the variance, and filed letters with the city memorializing their concerns. 

The Board held a hearing on July 27, 2016 to consider the variance. Neither Petitioners 

nor Applicants attended the hearing. Applicants were represented by an attorney, 

Christopher Furlong, and a “dock expert,” Robert Brownridge. The Board granted the 

variance, and this petition followed. 

Standard of Review 

 This Court in its appellate capacity must decide (1) whether procedural due 

process was accorded; (2) whether the essential requirements of the law were observed; 

and (3) whether there was competent, substantial evidence to support the administrative 

findings.  City of St. Petersburg, Bd. of Adjustment v. Marelli, 728 So. 2d 1197, 1198 (Fla. 

2d DCA 1999); Haines City Community Development v. Heggs, 658 So.2d 523, 530 

(Fla.1995). 

Analysis 

The provisions of St. Pete Beach Land Development Code Section 3.12 

specifically set forth the authority and approval criteria to be used to obtain a variance. 

The code states in relevant part: 

(1) The appropriate board of authority may authorize variances to the land 
development regulations if the applicant is able to demonstrate the following 
conditions: 

(a) The existence of conditions and circumstances that are peculiar to the subject 
land, structure or building and do not apply generally to neighboring lands, 
structures or buildings in the same district which have complied with these 
regulations without hardship; that the strict application of the provisions of the land 
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development regulations would deprive the applicant of reasonable use of such 
land, structure or building; and the peculiar conditions and circumstances are not 
the result of the actions of the applicant; and  
… 

(e) The appropriate board of authority finds as a reasonable conclusion that hardship 
would unnecessarily result from a literal enforcement of the provisions of 
the land development regulations as set forth in the application, and the 
variance proposed is the minimum variance that will make possible the reasonable 
use of the land, structure and building. 

St. Pete Beach, Fla., Land Development Code § 3.12(a)(1)(a)-(e) (emphasis added).  

An applicant has the burden to prove the existence of a hardship and establish the 

requirements for a variance. Gomez v. City of St. Petersburg, 550 So. 2d 7, 8 (Fla. 2d 

DCA 1989). A hardship “must be such that it renders it virtually impossible to use the land 

for the purpose for which it is zoned.” Town of Indialantic v. Nance, 485 So. 2d 1318, 

1320 (Fla. 5th DCA 1986) (citing Hemisphere Equity Realty Company v. Key Biscayne 

Property Taxpayers Association, 369 So.2d 996 (Fla. 3d DCA 1979)). Furthermore, “[a] 

prerequisite to the granting of a hardship zoning variance is the presence of an 

exceptional and unique hardship to the individual landowner, unique to that parcel and 

not shared by other property owners in the area. Town of Indialantic v. Nance, 400 So. 

2d 37, 40 (Fla. 5th DCA 1981), opinion approved of, 419 So. 2d 1041 (Fla. 1982) (citing 

City of Miami v. Franklin Leslie, Inc., 179 So.2d 622 (Fla.3d DCA 1965)).  

This Court on certiorari review must consider the testimony and evidence 

presented at the July 27, 2016 hearing before the Board. The Petition does not raise any 

argument that due process rights were violated, nor that the Board failed to observe the 

essential requirements of law.  Therefore, this Court must determine only if the decision 

to grant the variance is supported by competent, substantial evidence. 

The Court answers that question in the negative. There is an utter lack of evidence 

to support granting the variance. At the hearing, testimony revealed that the staff 

recommended a denial of the variance. The property was purchased within four months 

of the application for the variance, during which time the city’s dock regulations had not 

changed. Additionally, the property “doesn’t meet the criteria of the code” and the existing 

dock did not create problems “with boats getting in and out[.]” Furthermore, Applicants’ 

own expert, Robert Brownridge testified that the new dock is “not going to change [the 

water depth] much,” and also stated that the variance would only allow Applicants to get 
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“more use” from the dock. Other than the Board’s speculation of possible “accretion,” it is 

unclear which evidence supports the granting of the variance. 

Conclusion 

The Court finds that competent, substantial evidence does not support the order 

granting variance request 2016-0047, as no evidence was presented to establish that a 

literal enforcement of the provisions of the code would result in hardship to the Applicants. 

Similarly, no evidence was presented demonstrating the alleged hardship to be unique to 

that parcel, and not shared by other property owners in the area. 

This Court also notes that testimony at the hearing indicates that Applicants were 

aware of the limited waterfront access on the subject property before they closed on the 

subject property. The courts have held that "a self-imposed or self-acquired hardship 

(such as by purchasing property under existing zoning and then applying for a variance) 

is not the kind of hardship for which variance should be granted."  Elwyn v. City of Miami, 

113 So. 2d 849, 852 (Fla. 3d DCA 1959). 

The Petition for Writ of Certiorari is granted and the Board's order granting the 

variance request 2016-0047 is quashed. 

DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this 

19th day of December, 2017. 

Original Order entered on December 19, 2017, by Circuit Judges Linda R. Allan, 
Jack St. Arnold, and Keith Meyer.
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